MAHARASHTRA ADMINISTRATIVE TRIBUNAL MUMBAI
BENCH AT AURANGABAD

ORIGINAL APPLICATION NO. 793 OF 2017
(Subject :- Compassionate Appointment)

DISTRICT : PARBHANI

Shri Abdul Rahman s/o Abdul Rasheed Ansari,)

Age : 19 years, Occu: Nil, )
R/o Jodkuwa, Pathari, Tq. Pathari, )
Dist. Parbhani. )
APPLICANT
VERSUS
1. The State of Maharashtra, )
Through it’s Secretary, )
Finance Department, )
Mantralaya, Mumbai - 400032. )
2. The Special Tax Commissioner, )
State Goods & Services, F-3, 9th Floor, )
Vastu-va-Sevakar Bhavan, New building,)
Majgaon, Mumbai. )
3. The Additional State Goods & )
Services Tax Commissioner, )
Nagpur Region, Vastu-va-Savakar )
Bhavan, Civil Line, Nagpur. )
RESPONDENTS

APPEARANCE : Shri A.D. Gadekar, Advocate for the Applicant.

: Shri B.S. Deokar, Presenting Officer for the
Respondents.

CORAM : B.P. PATIL, ACTING CHAIRMAN.
DATE : 07.12.2019.



2 O.A. No. 793/2017

ORAL-ORDER

1. The applicant has challenged the order/
communication dated 05.07.2017 issued by the respondent No.
3 rejecting his application for appointment on compassionate

ground by filing the present Original Application.

2. Deceased Abdul Rashid Ansari was father of the
applicant. Abdul Rashid Ansari joined the Government service
on 04.01.1975 in Sales Tax (old) State Goods and Services Tax
Department on the post of Clerk in the pay scale of Rs. 115-215.
His pay scale has been revised in the year 1978 in the pay scale
of Rs. 260-495. In the year 1979, Abdul Rashid Ansari was
promoted to the post of Senior Clerk in the pay scale of Rs. 335-
680. In the year 1980, he was again promoted to the post of
Sales Tax Inspector in the pay scale of Rs. 365-15-500-20-660.
In the year 1986, his pay scale was revised in the pay scale of
Rs. 1400-1800. Thereafter as per the St Pay Commission, his
pay was revised in the pay scale of Rs. 4500-7000. Again in the
year 2001, his pay scale was revised to Rs. 5500-9000. It is
contention of the applicant that deceased Abdul Rashid Ansari

was holding Group-C post i.e. Class-III post. Abdul Rashid
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Ansari died on 28.04.2002, while in service. At the time of his

death, he was serving on Class-III post.

3. At the time of death of Abdul Rashid Ansari, the
applicant was minor. He was born on 15.02.1998. He attained
the age of majority in the year 2016. After attaining the age of
majority, he has filed an application dated 16.06.2016 with the
respondent No. 3 for getting appointment on compassionate
ground, as he has passed H.S.C. examination, Marathi Tying 30
W.P.M., English Typing 40 W.P.M. and M.S.C.I.T. examination.
He attached the necessary documents along with his
application. The respondent No. 3 by the communication dated
30.07.2016, rejected his claim on the basis of the G.R. dated
22.08.2005 stating that the post of Sales Tax Inspector is a
Group B Non Gazetted post and scheme is applicable to the
employees belonging to Group-C and Group-D category. It has
also been mentioned therein that the application of his mother

filed on earlier occasion has been rejected on the same ground.

4. Thereafter, on 15.10.2016, the applicant has made
application to the respondent No. 3 stating that his father
expired on 28.04.2002 and that time, he was serving on Group-

IIT post and the G.R. dated 22.08.2005 is not applicable to his
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case, as it has no retrospective effect. In response to the said
application, the respondent No. 3 issued communication dated
27.02.2017 and communicated that his father died on
28.04.2002 and as per the G.R. dated 26.10.1994 the applicant
had not applied within five years and therefore, his application

cannot be considered.

S. On 23.03.2017, the applicant has made a
representation with the respondent No. 3 pointing out the G.R.
dated 11.09.1996 and stated that he was minor at the time of
death of his father and as per the said G.R., the minor has to
apply for the appointment on compassionate ground within one
year from the date of attaining the age of majority and
accordingly, he applied within time after attaining the age of
majority and therefore, he requested to consider his claim
afresh. On 29.03.2017, he made another representation with
the respondent No. 3 narrating all these facts. The respondent
No. 3 by its communication dated 18.05.2017 rejected his claim
on the ground that his father was serving as Sales Tax Inspector
and had drawn pay scale of Rs. 5500-9000 at the time of his
death. As per the G.R. dated 02.07.2002, the post held by his
father was Group-B non-Gazetted post and therefore, he is not

entitled to claim appointment on compassionate ground.
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6. On 30.05.2017, the applicant has made another
representation with the respondent No. 3 and pointed out that
he is eligible and entitled to get appointment on compassionate
ground. He has contended that the G.R. dated 02.07.2002 is
not applicable to his case, as his father died on 28.04.2002. The
respondent No. 3 by the letter dated 05.07.2017 rejected the
claim of the applicant relying on the G.Rs. dated 28.03.2001 and
02.07.2002. Therefore, the applicant approached this Tribunal
and challenged the impugned communication dated 05.07.2017.
It is his contention that the respondents have wrongly relied
upon the G.Rs. dated 28.03.2001 and 02.07.2002, though the
same are not applicable to his case. It is his contention that his
father was serving on Group-C post at the time of his death and
therefore, his case is squarely covered under the scheme of
compassionate ground and therefore, he has prayed to quash
and set aside the impugned communication and prayed to direct

the respondents to give employment on compassionate ground.

7. The respondents Nos. 1 and 2 have filed their
affidavit in reply and resisted the contentions of the applicant.
They have no dispute regarding the fact that the father of the
applicant was serving as Sales Tax Inspector and he died on

28.04.2002 while in service. At the time of death of father of
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the applicant, he was serving as Sales Tax Inspector, which is
Group-B non-Gazetted post. It is their contention that after
death of father of the applicant, the mother of the applicant had
filed an application for getting appointment on compassionate
ground on 13.02.2013. The said application was rejected by the
Additional Commissioner of Sales Tax Nagpur Zone, Nagpur on
26.06.2013. The said decision was communicated to her.
Therefore, the applicant has no right to claim employment on
compassionate ground on the same ground. It is their
contention that the applicant has made an application and it
had been rightly rejected by the respondents on 15.10.2016, as
the post of Sales Tax Inspect was Group-B non-Gazetted post as
per the G.R. dated 02.07.2002, which has replaced the earlier
G.R. dated 29.07.1993. It is their contention that as per the
G.R. dated 16.10.1994, the applicant has to file an application
for getting appointment on compassionate ground within five
years from the date of death of deceased employee. The widow of
deceased Abdul Rashid Ansari exhausted the said remedy by
filing an application on 13.02.2013 and that application was
rejected on 26.06.2013. Therefore, the applicant cannot file
another application. They have no dispute regarding the fact

that the applicant has filed an application after attaining the age



7 O.A. No. 793/2017

of majority in view of the G.R. dated 11.09.1996, but once the
legal heir of the deceased Government employee i.e. his wife and
the mother of the applicant had exhausted the said remedy by
filing an application with the respondent No. 3 on 13.02.2013,
the present subsequent application made by the applicant is not
maintainable. It is their contention that in view of the G.R.
dated 20.03.2001, the pay scale of Rs. 5500-9000 was made
applicable to the post of Sales Tax Inspector. The employees
getting the said pay scale are to be treated as Group-B Non-
Gazetted cadre in view of the G.R. dated 02.07.2002. The
deceased Abdul Rashid Ansari was getting pay scale of Rs. 5500-
9000 at the time of his death and he was serving on Group-B
post and therefore, the respondent No. 3 has rightly rejected the
claim of the applicant. There is no illegality in the impugned

communication and therefore, they justified the same.

8. I have heard Shri A.D. Gadekar, learned Advocate
for the applicant and Shri B.S. Deokar, learned Presenting
Officer for the respondent. I have perused the documents placed

on record by both the parties.

9. Admittedly, the father of the applicant viz. Abdul
Rashid Ansari joined the service in Sales Tax (old) State Goods

and Services Tax Department on the post of Clerk on
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04.01.1975. He was promoted to the post of Senior Clerk in the
year 1978. In the year 1980, he was promoted to the post of
Sales Tax Inspector. He died on 28.04.2002, while in service
leaving behind his widow and the applicant as his legal hairs.
Admittedly, at the time of death of deceased Abdul Rashid
Ansari, the applicant was minor and aged about four years. After
death of Abdul Rashid Ansari, the mother of the applicant has
filed an application dated 13.02.2013 for getting appointment on
compassionate ground to the applicant. Her application was
rejected by the communication dated 26.06.2013 by the
respondent No. 3 on the ground that deceased was serving on
Group-B non-Gazetted post and therefore, she is not entitled to
get appointment on compassionate ground. Thereafter, in the
year 2016, for the first time on 16.06.2016 the applicant has
filed an application for getting appointment on compassionate
ground after attaining the age of majority. His application was
also rejected on the same ground by the communication dated
30.07.2016. The applicant thereafter moved another application
dated 15.10.2016, but it was also rejected by the respondent No.
3 by the communication dated 27.02.2017. Thereafter, the
applicant made representations dated 27.03.2017 and

29.03.2017, but the said representations have been rejected by
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the respondent No. 3 by the communication dated 18.05.20717.
Thereafter, the applicant filed another representation dated
30.05.2017 with the respondent No. 3, but it was also rejected

by the impugned communication dated 05.07.2017.

10. Learned Advocate for the applicant has submitted
that the father of the applicant died on 28.04.2002 while in
service as Sales Tax Inspector and that time he was getting pay
scale of Rs. 5500-9000 as per the 5th Pay Commission. He has
submitted that at the time of death of father of the applicant, the
post of Sales Tax Inspector was Group-C post in view of the G.R.
dated 29.07.1993. He has submitted that as the father of the
applicant died on 28.04.2002, the G.R. dated 02.07.2002 is not
applicable, as it has no retrospective effect and the case of the
applicant is governed by the G.R. dated 29.07.1993. But the
respondent No. 3 has wrongly relied on the G.R. dated
02.07.2002 and rejected the representation of the applicant by
the impugned communication. He has argued that the G.R.
dated 29.07.1993 has been issued by the Government of
Maharashtra on the basis of the decision taken by the State
Government after 4th Pay Commission. As per the said G.R, the
posts having pay scale of Rs. 1640-2900 are falling under the

Group-C category. He has submitted that as per the 4th Pay
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Commission, the deceased Abdul Rashid Ansari was getting pay
scale of Rs. 1640-2900. In support of his submissions he has
relied on the comparative chart of pay scales recommended in
3rd to 7th Pay Commission. He has submitted that deceased
Abdul Rashid Ansari was getting pay scale of Rs. 1640-60-2300-
EB-75-2900 and therefore, his post falls under Group-C
category in view of the provisions of G.R. dated 29.07.1993. The
respondents had not considered the said aspect and therefore,
he has prayed to quash and set aside the impugned

communication by allowing the Original Application.

11. Learned Advocate for the applicant has submitted

that the Hon’ble High Court in W.P. No. 5440 of 2009 in case

of Dinesh Shamrao Sonawane Vs. The State of Maharashtra

and Ors. decided on 05.02.2010 dealt with the said issue,
wherein it has considered pay scale falling under Group-B and
Group-C and analyzed the G.R. dated 02.07.2002. He has
submitted that the principles laid done in the said decision are
applicable in the instant case also. In view of the said decision,
the pay scale of Rs. 1640-2900 falls under Group-C category in

view of the G.R. dated 29.07.1993.

12. Learned Advocate for the applicant has further relied

on the judgment of this Tribunal in 0.A. No. 39/2019 in case of
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Smt. Aaparna Pramod Thakur Vs. The State of

Maharashtra and Ors. decided on 18.06.2019 and the

judgment in O.A. No. 456/2018 in case of Adhinata Shivaji

Bharaskar Vs. The State of Maharashtra and Ors. decided

on 19.10.2018 and submitted that the similar issue has been
decided by this Tribunal in case of similarly situated persons.
He has submitted that the present case of the applicant is
squarely covered by the said decisions and therefore, he has

prayed to quash and set aside the impugned communication.

13. Learned Advocate for the applicant has submitted
that the father of the applicant died on 28.04.2002 and
therefore, the provisions of G.R. dated 02.07.2002 are not
attracted in this case, as it has no retrospective effect. But, the
respondent No. 3 has wrongly rejected the claim of the applicant
in view of the G.R. dated 02.07.2002. In support of his
submissions he has placed reliance on judgment delivered by

the Hon’ble Supreme Court in case of Canara Bank and

another Vs. M. Mahesh Kumar in Civil Appeal No. 260 of

2008 decided on 15.05.2015 reported in 2015 (5) JT 156 .

14. Learned Presenting Officer has submitted that in

view of the scheme framed by the Maharashtra Government, the
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legal heirs of the Group-C and Group-D employees are eligible
to get employment on compassionate ground. He has
submitted that the said scheme provides that the eligible legal
heir has to file an application within five years after death of
deceased employee in view of the G.R. dated 16.10.1994. He
has submitted that on the basis of the said G.R., the mother of
the applicant has filed an application dated 13.02.2013 for
getting appointment to the applicant on compassionate ground.
That application was not filed within time in view of the G.R.
dated 16.10.1994 and therefore, the competent authority i.e. the
respondent No. 3 rejected the said application on 26.06.2013. At
time, it was also mentioned that the deceased Abdul Rashid
Ansari was Group-B employee and therefore, on that count they
were not entitled to get appointment on compassionate ground.
He has submitted that the said decision has not been challenged
by the mother of the applicant or applicant thereafter. In the
year 2016, the applicant moved an application claiming
appointment on compassionate ground after attaining the age of
majority as he is eligible to get employment. He has submitted
that the respondent No. 3 again and again informed the
applicant that he is not entitled to get appointment on

compassionate ground, as his father was serving on the post of
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Sales Tax Inspect, which falls under Group-B non-Gazetted post
and therefore, he is not entitled to get appointment on
compassionate ground on the basis of G.R. dated 02.07.2002.
He has submitted that there is no illegality in the impugned
order. He has further argued that there was confusion regarding
classification of pay scale and in which class the pay scale falls
and therefore, Government issued the G.R. dated 27.05.2016
and clarified it and specifically mentioned that the employee
getting/having pay scale of Rs. 5500-9000 falls under Group-B
category. He has submitted that in view of the said G.R., the
respondents rejected the claim of the applicant by the impugned
communication. There is no illegality in the impugned

communication and therefore, he has prayed to reject the O.A.

15. On going through the documents on record, it is
crystal clear that the father of the applicant died on 28.04.2002
and he was serving as Sales Tax Inspector in the pay scale of Rs.
5500-9000 as per the recommendation of 5th Pay Commission.
After his death, his widow, i.e. mother of the applicant had
moved an application for getting appointment on compassionate
ground to the applicant on 13.02.2013. But it was rejected by
the respondent No. 3 on 26.06.2013 on the ground that

deceased was Group ‘B’ employee. The mother of the applicant
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had not challenged the said decision till today. The applicant
was minor at the time of death of his father. He attained the age
of majority on 15.02.2016. After attaining the age of majority, he
moved an application for getting employment on compassionate
ground. But his application was rejected by recording similar
reasons by the respondent No. 3. Thereafter, the applicant
made several representations. But those representations were
rejected by the respondents, and lastly by the impugned order
the respondents rejected the claim of the applicant stating that
his father was Group-B employee and therefore, he is not

entitled to get appointment on compassionate ground.

16. Abdul Rashid Ansari died on 28.04.2002. The G.R.
dated 02.07.2002 has been issued by the Government of
Maharashtra thereafter superseding the earlier G.R. dated
29.07.1993. There is no dispute about the legal position that the
G.R. dated 02.07.2002 has no retrospective effect. Since the
father of the applicant died on 28.04.2002 and the said G.R. has
been issued on 02.07.2002, the said G.R. is not applicable in the
instant case. The case of applicant has to be governed by the
provisions of G.R. dated 29.07.1993 issued by the Government
after implementation of the 4th Pay Commission. As per the

chart provided by the learned Advocate for the applicant, the
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post having pay scale of Rs. 5500-175-9000 as per the
recommendation of 5t Pay Commission has the corresponding
pay Scale of Rs. 1640-60-2600-EB-75-2900 as per the
recommendation of 4th Pay Commission. Deceased Abdul Rashid
Ansari getting pay scale of Rs. 5500-175-9000 at the time of his
death as per the recommendation of 5t Pay Commission.
Therefore, his corresponding pay scale as per the 4th Pay
Commission was Rs. 1640-60-2600-EB-75-2900. In the G.R.
dated 29.07.1993 it has been specifically mentioned that the
post getting/having pay scale of Rs. 1640-2900 and 2000-3200
falls under Group-B category. The provisions of the said G.R. are

material and therefore, I reproduce the same herein under:-

“ o=t Ad i eRfeRisa daasioia
Ueid Qofiesor.

HERIEE Al
JHET UL faretmat,

oA fe10l™ BH{EB : TANRGB-90¢C/U.B.93/ /AR,
FIE, HIG 00 033, fsties 29 A, 9%%3

Q. B8 AR FbRetcl JeRa daagivan 3uft dequona R wre
3R JAAAU e, dasdviidial Hieddl eIl FBRIEA 3R JYa HE
fidaa et 3@, ds UFAR gRuh Jold 3R LR W, ARELE IS
AR SARRALA Tai faeaae guid qofiepeul JeRwa o etst
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A 3R, FEGAR AW Addd [GezeE Aofid Felicuam aerE aoften

BTN Ad 3.
CEOTIC dqeFtat JeaRa
gofteszur gofteseur
ot -9 Sl Ugld ddsl fhdal U 3

AqAIMNN  BAR FAER  HAA
3,900/ - U2 &3t gt 319l ue
ol - R S USld ddel [hal USEA o
AN FAE HAART DA
2,R00/- UaTl At g it HuA
3,900/ - Ugll &at 31 31eft @
aot - 3 M U ddel fbal US|
AqAANR  PHA A HA
9,800/ - Uall ! @ 3o HuA
R,%00/- Uil &3t 3Mg 3 @
awl- 8 S USld ddel febal USRI E
AqAANR  FHA A DA
9,800/ - Uall ! 3113 312l ug

3. JURIA BEEAR “307 @ “@’oreidletus IEEba sutt ‘&7 a “g”

ICTAA U2 3RTGUBA AFSOAA Aciiet.

Q. BRI, AWRY Al (JURA dda) T=A, 9¢¢ = AA 3 cteA
uR¥CEAR = wEEn . 9,§80-2,%00 30 B. 2,000-3,200 A JFelRa
daageht fafga deen 3tEd, @t e JRA PHHOEAR “@” e 3ided gleliet.
SJel @OEREAR Al st “3REUBa” FBUH AHASE STl A gstt Jenlka
AOBRUMETRE BRA ABA. Fgueid AT Adaoicdict st ue “a@” sreta Jdfase gomR
3R aR i fEE 3REURE SoiHAs) sEd VR AE. AH A Aqsicdiat
1 TS 3PMEd GG Gl Bfid el 308, & Ugial dl 3ot AGSE! BREHA

IEA. 3WEUBd Ul dde ddeigivien sner fpar fafde  oremelts
JAALHSS AU ISABEA Gl T FOR AF!.  THE UG JSWABA Gait

QAT SMeATHA AT YU Tads1aol ot 9ot 3aeies JEte.”

17. In view of the paragraph No. 4 of the said G.R. dated
29.07.1993, the post having pay scale of Rs. 1640-2900 falls

under Group-B category. The deceased Abdul Rashid Ansari
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was getting pay scale of Rs. 1640-2900 as per the 4th Pay
Commission and therefore, the post of Sales Tax Inspector held
by him falls under Group-B category. Therefore, the applicant
being son of the deceased Government employee, who {falls
under Group-B category, is not entitled to get appointment on
compassionate ground, as the said scheme is made applicable to
the legal heirs of the Group- C and Group-D category employee
only. The respondents had rightly rejected the claim of the
applicant on that ground. They have committed mistake by
relying on the G.R. dated 02.07.2002 instead of the G.R. dated
29.07.1993. But, I find no illegality in the decision of the

respondent No. 3 in that regard.

18. I have gone through the decision of the Hon’ble High
Court, Hon’ble Supreme Court and this Tribunal relied upon by
the learned Advocate for the applicant. In the decision of the
Hon’ble High Court and this Tribunal, the G.R. dated
02.07.2002 has been considered. The G.R. dated 29.07.1993
has not been considered by the Hon’ble High Court and this
Tribunal while deciding those matters. In the G.R. dated
29.07.1993 there is specific provision regarding post having pay
scale of Rs. 1640-2900 and those were classified under Group-B

category. There is no such provision in the G.R. dated
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02.07.2002 and therefore, those decisions are not much useful

to the applicant in the instant case.

19. As discussed above, the father of the applicant was
serving on Group-B post at the time of his death. In view of the
provisions of G.R. dated 29.07.1993 scheme to give employment
to the legal heirs of the deceased Government employee, who
died while in service, is made applicable to the Group-C and
Group-D categories employee only. Therefore, the applicant,
being heir of deceased Group-B employee, is not entitled to claim
appointment on compassionate ground. The respondent No. 3
has rightly rejected the claim of the applicant. There is no
illegality in the impugned communication dated 05.07.2017.
Therefore, no interference is called for in it. There is no merit in
the present Original Application. Consequently, the Original

Application deserves to be dismissed.

20. In view of the discussions in the foregoing
paragraphs, the Original Application stands dismissed with no

order as to costs.

PLACE :- AURANGABAD. (B.P. PATIL)
DATE :-07.12.2019 ACTING CHAIRMAN

kpb. O.A. No. 582 of 2018 Compassionate Appointment



